IN THE COURT OF APPEALS OF THE STATE OF NEW MEXICO

NEW MEXICANS FOR FREE
ENTERPRISE, et al.,

Plaintiffs-Appellants,

VS. No. 25,073

CITY OF SANTA FE,

Defendant-Appel lee.

Appeal from the First Judicia District Court, Santa Fe County, New Mexico

The Honorable Daniel A. Sanchez, Judge

BRIEF AMICUS CURIAE OF THE ASSOCIATION OF COMMERCE
AND INDUSTRY OF NEW MEXICO, GREATER ALBUQUERQUE
CHAMBER OF COMMERCE, NEW MEXICO ASSOCIATION FOR HOME AND
HOSPICE CARE, NEW MEXICO BANKERS ASSOCIATION, NEW MEXICO
GROCERS ASSOCIATION, NEW MEXICO LODGING ASSOCIATION,
NEW MEXICO OIL AND GAS ASSOCIATION, NEW MEXICO PETROLEUM
MARKETERS ASSOCIATION, AND SANTA FE LODGERS ASSOCIATION
IN SUPPORT OF APPELLANTS

RODEY, DICKASON, SLOAN, AKIN & ROBB, P.A.
Edward Ricco
Jocelyn Drennan

Post Office Box 1888

Albuguerque, New Mexico 87103

Telephone: (505) 765-5900

FAX: (505) 768-7395

Attorneys for Amici Curiae



TABLE OF CONTENTS

Table of AULNOTITIES . . . . . . e e e e e e e e e e e e e e e e e e e e e e e i

Introduction / Interest of AmMICI CUMNae . ...t e
Congtitutional and Statutory Background . ........ ...
AU L

NEW MEXICO HOME RULE MUNICIPALITIES LACK THE POWER
TO REGULATE DIRECTLY THE MINIMUM WAGES PAID BY PRIVATE
EMPLOYERS TO EMPLOYEESWITHIN THEIRJURISDICTION ..............

A. Municipa Power to Prescribe Minimum Wages I's “Expressly Denied
by General Law” Because Local Regulation of Minimum Wage Rates
Is Precluded by the New Mexico Minimum WageAct. ...................

1. The Minimum Wage Act “ Expresdy Denies” Municipa Authority
to Prescribe MinimumWages. . . ...

2. The Minimum Wage Act Isa*“ General Law” that Can Limit
the Powers of Home Rule Municipalities. ........................

B. A Municipd Ordinance Directly Establishing Minimum Wage Rates
for Private Employment Constitutes an Impermissible “Private Law
Governing Civil Relationships’ that Is Not “Incident to the Exercise
of an Independent Municipal Power.” ........ ... .. ... . .. i

CONCIUSION . . .ot e e

.6



TABLE OF AUTHORITIES

NEW MEXICO CASES
ACLU v. City of Albuquergue,
1999-NMSC-044, 128 N.M. 315,992 P.2d 866 . ... ... ..ot 8, 10
Apodacav. Wilson,
86 N.M. 516, 525 P.2d 876 (1974) ... ...\ttt et 5,6,9
Casuse v. City of Gallup,
106 N.M. 571, 746 P.2d 1103 (1987) .. oottt e e e 7,9
Chapman v. Luna,
101 N.M. 59,678 P.2d 687 (1984) .. ..ottt e 6, 10
City of Albuguergue v. New Mexico Public Service Commission,
11I5N.M. 521,854 P.2d 348 (1993) . ...ttt e e e 11
City of Albuguergue v. New Mexico State Corporation Commission,
93N.M. 719,605 P.2d 227 (1979) . ..ottt e 10
City of Albugueruge v. New Mexico Public Regulation Commission,
2003-NMSC-028, 134 N.M. 472, 79 P.3d 297 . ... . . i 13
City of Rio Rancho v. Young,
119 N.M. 324, 889 P.2d 1246 (Ct. APP. 1995) ...\ttt et et 5,7,13
Cottrell v. Santillanes,
120 N.M. 367,901 P.2d 785 (Ct. App. 1995) ... ..ottt e e 10
Dominguez v. Cruz,
95N.M. 1,617 P.2d 1322 (Ct. App. 1980) . . ..o oot 13
Gould v. Santa Fe County,
2001-NMCA-107, 131 N.M. 405, 37 P.3d 122, overruled on other grounds by
Rio Grande Chapter of SierraClub v. New Mexico Mining Commission,
2003-NMSC-005, 133 N.M. 97, 61 P.3d 806 . . ... ..o e 7-8
Jelso v. World Balloon Corp.,
97 N.M. 164, 637 P.2d 846 (Ct. App. 1981) . ... o i e 13



Largo v. Atchison, Topeka & Santa Fe Railway Co.,
2002-NMCA-021, 131 N.M. 621, 41 P.3d 347 . . . . .o 15

Las Cruces TV Cablev. New Mexico State Corporation Commission
(In re Generic Investigation Into Cable Television Services),
103N.M. 345,707 P.2d 1155 (1985) ... .ottt e 6, 7, 10, 15

State ex rel. Haynes v. Bonem,
114NM. 627,845 P.2d 150 (1992) ... ..ottt e e e 6,9

Westgate Families v. County Clerk,
100 N.M. 146, 667 P.2d 453 (1983) .. ...\ttt et et e 8

Woodson v. Phillips Petroleum Co.,
102N.M. 333,695 P.2d 483 (1985) .. ..ottt e e 14

Zamorayv. J. Korber & Co.,
59N.M. 33,278 P.2d 569 (1954) .. ..ottt 16

CASES FROM OTHER JURISDICTIONS

Marshal House, Inc. v. Rent Review & Grievance Board,
260 N.E.2d 200 (M@SS. 1970) ... .ottt ettt e e e ettt e 16

New Orleans Campaign for a Living Wage v. City of New Orleans,
825S50.2d 1098 (La 2002) .. ..ottt e 12, 16

Wholesale Laundry Board of Trade, Inc. v. City of New Y ork,
234 N.Y.S.2d 862 (App. Div. 1962), aff'd, 189 N.E.2d 623 (N.Y.1963) .................. 9

CONSTITUTION, STATUTES AND ORDINANCES

29U.S.C.8206(A)(1) . .« e e eee e e 4
29U.SC.8218(8) - .ot et e 4
N.M. Const., @t. X, 8 6 oottt e 2
N.M. CONSE. @rt. X, §6(D) - .o v e e e e e e e e 2,5,13
N.M. Const. art. X, 86(E) . ..o oottt et e ettt e e 2



NMSA 1978, 88 3-15-1t0-16 (1971, asamended) ........... ..o, 2

NMSA 1978, § 3-15-13(B) (1984) . ...t v ettt e e e e 3
NMSA 1978, §50-4-19 (1955) .. v e et e e e e e e e e e e e 3,7-8
NMSA 1978, 88 50-4-191t0-30 (1955 0r 1963, asamended) .......... ... iiiivnan... 3
NMSA 1978, 850-4-22 (2003) . ..ottt et e e 12
NMSA 1978, § 50-4-22(A) (2003) . . ..ottt e 3
NMSA 1978, 850-4-26 (1967) . ..ot ittt ettt et 8
NMSA 1978, 850-4-29 (1955) . ..ottt e e 7-8
SantaFe, N.M., City Codeof 1987, Ch. 28 ....... ... i 1
SantaFe, N.M., City Code of 1987, 8 28-1.5(A) . .. .ottt 3
SantaFe, N.M ., City Code of 1987,828-1.5(B) ... ... .o 3
SantaFe N.M., City Codeof 1987, 828-1.8(C) ... .. .ot 4
SantaFe, N.M., City Codeof 1987, 828-1.2(D) ... ...ooiiiiii i i 14
SantaFe, N.M., City Code of 1987, 828-1.3 . ....... ...t 4,14
OTHER AUTHORITIES

American Municipal Assn, Model Constitutional Provisions for Municipal

HOME RUIES 6 (1053) . ..ottt e e 2,15
Black’sLaw Dictionary (8thed. 2004) . ... ... 14
Jefferson B. Fordham, Local Government Law (2drev.ed. 1986) ................... 2,16
Daniel R. Mandelker & Dawn C. Netsch, State and L ocal Government in a

Federal SYStem (1977) . .. oot e e e e e e e e 4-5
N.M. Municipal League, Home Rule Manual for New Mexico Municipalities (1976) ...... 2-3




N.M. Municipal League, New Mexico Municipal Government, available at
http://www.nmml.org/new_mexico_municipalities.htm (last visited Jan. 14, 2005) .......... 3

Terrance Sandalow, The Limits of Municipal Power Under Home Rule: A Role
for the Courts, 48 Minn. L. Rev. 643 (1964) ... ... ..ottt 4,12, 14-15

Gary T. Schwartz, The Logic of Home Rule and the Private L aw Exception,
20U.CLLA. L. Rev. 671 (1973) ...t e 4,11

Student Comment, Municipal Home Rule Power: Impact on Private Legal
Relationships, 56 lowa L. Rev. 631 (1971) . ... ottt 16

Kenneth E. Vanlandingham, Municipal Home Rule in the United States,
1I0WmM. & Mary L. ReV. 269 (1968) . . ... oottt ittt 17

Kenneth Vanlandingham, Constitutional Municipal Home Rule Since the
AMA (NLC) Model, 177Wm. & Mary L. ReV. L (1975) . ..o\ ov oo 2,10-11




Introduction / Interest of Amici Curiae
In this appeal, anumber of Santa Fe businesses or organizations representing Santa Fe
businesses challenge the validity of an ordinance (No. 2003-08) adopted by the City of SantaFe
in February 2003 which prescribes a minimum wage rate for employers licensed or registered to
do business in Santa Fe and having 25 or more employees. Santa Fe, N.M., City Code of 1987

(“SFCC"), ch. 28. Thedistrict court upheld the ordinance, holding inter aliathat adoption of the

ordinance was a permissible exercise of the City’s powers as ahome rule municipdity.

The present brief is submitted in support of the appellants contention that the minimum
wage ordinance exceeds the powers of self-government conferred on home rule municipalities by
New Mexico law. Amici curiae' are trade organizations representing businesses that operatein
Santa Fe and elsewhere in New Mexico and organizations supporting economic development in
New Mexico, who believe that economic efficiency, growth, and the generd welfare will be
promoted in the state if minimum wage regulation is treated as a matter of statewide concern that
must be the subject of uniform legislation and if local governments are prevented from directly
regulating wages in private employment relaionships. Amici therefore urge reversal of the
district court’ s ruling upholding the City ordinance.

Constitutional and Statutory Background
The home rule concept first came to New Mexico in the form of a 1917 statute

authorizing cities with a population greater than 10,000 to adopt a municipal charter. The statute

The Association of Commerce and Industry of New Mexico, Greater Albuguerque
Chamber of Commerce, New Mexico Association for Home and Hospice Care, New Mexico
Bankers Association, New Mexico Grocers Association, New Mexico Lodging Association, New
Mexico Oil and Gas Association, New Mexico Petroleum Marketers Association, and Santa Fe
L odgers Association.



initially applied only to Albuquerque. A charter statute adopted in 1965 removed the population

l[imitation. N.M. Municipal League, Home Rule Manual for New Mexico Municipalities 7

(1976) (hereinafter Home Rule Manual). The modern era of home rulein New Mexico

commenced with the adoption in 1970 of a constitutional amendment which has become the

foundation for home ruleinthe state. N.M. Cong., art. X, 8§ 6; see Home Rule Manual at 10-12.

In adopting this provision, New Mexico became one of a substantial majority of states that

recognize some form of constitutional home rule. See Jefferson B. Fordham, Local Government

Law 73 (2d rev. ed. 1986).
Article X, 8 6 of the New Mexico Constitution — the home rule amendment — provides:
A municipality which adopts a charter may exercise all legislative powers
and perform all functions not expressly denied by general law or charter. This
grant of powers shall not include the power to enact private or civil laws
governing civil relationships except as incident to the exercise of an independent
municipal power . ...
N.M. Const. art. X, 8 6(D). The language of this provision, particularly the second sentence,
derives from a set of model constitutional home rule provisions published in 1953 by the

American Municipal Association (later the National League of Cities). See American Municipal

Ass' n, Model Conditutional Provisionsfor Municipal Home Rule § 6, at 9 (1953); see generally

Kenneth Vanlandingham, Constitutional Municipal Home Rule Since the AMA (NLC) Model,
17Wm. & Mary L. Rev. 1, 2-6 (1975). A companion provision of the New Mexico Constitution
states that the purpose of 8§ 6 “isto provide for maximum local self-government. A liberal
construction shall be given to the powers of municipalities.” N.M. Const. art. X, 8§ 6(E).

In 1971 the New Mexico Legis ature adopted the Municipal Charter Act to implement the

constitutional home rule amendment. NMSA 1978, § 3-15-1 to -16 (1971, as amended). Section



3-15-13 of the Act, which while codified with the Act actudly carried over from the 1965
municipd charter legidation, currently provides.
A municipality which adopts a charter may exercise all legislative powers

and perform all functions not expressly denied charter municipalities by general

law or charter.

NMSA 1978, § 3-15-13(B) (1984). According to information from the New Mexico Municipal
League, nine New Mexico municipalities have adopted home rule charters under the
constitutional home rule amendment and the Municipal Charter Act.?

The New Mexico Legislaure adopted a generally gpplicable minimum wage statute in
1963, superseding even earlier minimum wage legisation. NMSA 1978, § 50-4-19 to -30 (1955
or 1963, as amended); seeid. 8 50-4-19, compiler’s note. The state Minimum Wage Act
currently provides for a minimum wage of $5.15 per hour. Id. § 50-4-22(A) (2003).

The Santa Fe minimum wage ordinance requires covered employers to pay their
employees at aminimum rate of $8.50 per hour effective January 1, 2004. The minimum rate
rises to $9.50 per hour on January 1, 2006, and to $10.50 per hour on January 1, 2008, andis
indexed to the consumer price index thereafter. SFCC § 28-1.5(B). In addition to businesses

with 25 or more workers, the ordinance covers the City itself, certain contractors of the City, and

businesses receiving certain kinds of economic development assistance from the City. Id. § 28-

2Alamogordo, Albuguerque, Clovis, Gallup, Grants, Hobbs, Las Cruces, Rio Rancho, and
SantaFe. N.M. Municipa League, New Mexico Municipal Government, available at
http://www.nmml.org/new_mexico_municipalities.htm (last visited Jan. 14, 2005). In addition,
the City of Las Vegas retains a charter adopted under the 1965 legislation. Home Rule Manual at
12. The Town of Silver City operates under acharter granted by the Territorial Legislaurein
1878 and “is not generally considered to be ether a constitutional or statutory home rule
municipality.” Id. at 8. The County of Los Alamos has aso adopted a charter as an incorporated
county, pursuant to Article X, 8 5 of the New Mexico Constitution. Home Rule Manual at 7-8.
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1.5(A). Among the remedies provided for violation of the ordinance is the right of any aggrieved
individual to ingtitute a civil action in court against the offending employer. 1d. § 28-1.8(C). The
ordinance is purportedly adopted pursuant to the City’ s police powers and home rule powers. |Id.
§28-1.3.

To round out the picture, the federal Fair Labor Standards Act (“FLSA™) provides, where
applicable, for abasic federd minimum wage rate of $5.15 per hour. 29 U.S.C. § 206(a)(1).?

Argument
NEW MEXICO HOME RULE MUNICIPALITIES LACK THE POWER
TO REGULATE DIRECTLY THE MINIMUM WAGES PAID BY PRIVATE
EMPLOYERS TO EMPLOYEES WITHIN THEIR JURISDICTION
Homerule, “[a]salegal doctrine, . . . does not describe the state or condition of local

autonomy, but a particular method for distributing power between state and locd governments.”

Terrance Sandalow, The Limits of Municipal Power Under Home Rule: A Role for the Courts,

48 Minn. L. Rev. 643, 645 (1964). In the absence of home rule, cities have very limited inherent
powers and “are always required to show that some particular state provision authorizes their

course of action.” Gary T. Schwartz, The Logic of Home Rule and the Private L aw Exception,

20U.C.L.A. L. Rev. 671, 675 (1973). Home rule, in contrast, “effectuates a general or blanket

3The FL SA does not “excuse noncompliance with any . . . State law or municipal
ordinance establishing aminimum wage higher than” the federal minimum wage. 29 U.S.C.
§ 218(a). Federa law, in other words, is designed to accommodate higher minimum wages as
prescribed by state or local law. But the federal statute does not legitimize any regulation of
minimum wages by alocal government. Whether a municipality or other local governmental
entity has the power to enact a minimum wage regulation is a question of state law. See, e.q.,
Daniel R. Mandelker & Dawn C. Netsch, State and Local Government in a Federal System 186-
97 (1977). The FLSA does not speak to this question.

4



grant of authority to local governments which thereby eliminates their need to identify individual
statutory provisions as authorization for particular city action.” 1d. at 676 (footnotes omitted).

But “in gpparently every home rule state, certain exceptions of various origins seem to
exist in what is otherwise the blanket grant of home rule authority.” Id. at 677. In New Mexico,
for example, two constitutional limitations on home rule authority are pertinent to the present
case. home rule municipalities may not exercise powers that are “expressly denied by genera
law,” and they may not “enact private or civil laws governing civil relationships except as
incident to the exercise of an independent municipal power.” N.M. Const. art. X, 8§ 6(D). “[T]he
interpretive problem,” in light of these provisions, “is to give concrete meaning to the division of
powers which the constitution has. . . enshrined.” Mandelker & Netsch, supra, at 179.

This Court has marked out the approach to be taken in determining whether a challenged
ordinance exceeds a municipality’ s home rule powers. A New Mexico home rule municipality
“ha[ ] the authority to enact and enforce its.. . . ordinances within its city limits, unlessit is
shown that there are constitutional or legidlative enactments expressly denying or restricting [the

municipality’s] legisative powers or functions.” City of Rio Rancho v. Young, 119 N.M. 324,

326, 889 P.2d 1246, 1248 (Ct. App. 1995); see also Apodacav. Wilson, 86 N.M. 516, 521, 525

P.2d 876, 881 (1974) (home rule cities “look to the Constitution and general laws, not for
specific grants of power, but to ascertain whether or not a specific power is denied them”)
(internal quotation marks and citation omitted). Both of the constitutional limitations noted
above — one imposed through general law, the other imposed on private laws governing civil

relationships — prevent New Mexico home rule municipalities from directly regulating minimum



wages in private employment relationships. Either limitation suffices to invalidate the Santa Fe
ordinance at issue here.
A. Municipal Power to Prescribe Minimum Wages Is “Expressly Denied by
General Law” Because Local Regulation of Minimum Wage Rates Is
Precluded by the New Mexico Minimum Wage Act.
Determining whether the power of home rule municipalities has been limited in a
particular sphere by general law pursuant to article X, 8 6(D) of the state constitution involves a

two-step inquiry: first, does a statute enacted by the legislature “ expresdy deny” authority to

local governments; second, is the statute in question a*“general law.” See State ex rel. Haynesv.

Bonem, 114 N.M. 627, 631, 845 P.2d 150, 154 (1992). The New Mexico Minimum Wage Act
satisfies each of these criteria and precludes regulation of minimum wages by municipal
governments.

1. The Minimum Wage Act “Expressly Denies” Municipal Authority to
Prescribe Minimum Wages.

Shortly after the constitutional home rule amendment was adopted, the New Mexico
Supreme Court took the view that for ageneral law to expressly deny local authority “ some
express statement of the authority or power denied must be contained in such general law.”

Apodacav. Wilson, 86 N.M. at 521, 525 P.2d at 881. That view prevailed for a number of years.

See, e.q., Chapman v. Luna, 101 N.M. 59, 62, 678 P.2d 687, 690 (1984). The Court ultimately

recognized, however, that itsinitial, narrow approach was not a workable one. See Las Cruces

TV Cablev. N.M. State Corp. Comm’n (In re Generic Investigation Into Cable Television

Services), 103 N.M. 345, 351, 707 P.2d 1155, 1161 (1985) (reconciling apparent conflict

between municipal home rule powers and powers conferred on corporation commission under



state constitution by concluding that, although constitution did not specifically deny authority in
guestion to municipalities, “the grant of the authority to the Commission makes its exercise by
any other governmental body so inconsistent with the Constitution that it is equivalent to an

express denia”). InCasusev. City of Gallup, 106 N.M. 571, 573, 746 P.2d 1103, 1105 (1987),

the Court explicitly broadened its view of what constitutes “ express denial” of municipal
authority: “[A]ny New Mexico law that clearly intends to preempt a governmental areashould be
sufficient without necessarily stating that affected municipalities must comply and cannot operate

to the contrary.” See also City of Rio Rancho v. Young, 119 N.M. 324, 327, 889 P.2d 1246,

1249 (Ct. App. 1995). A related line of cases, though not addressing home rule powers, appears
to treat general laws as implicitly preemptive of any local measures that conflict with them. See

Gould v. Senta Fe County, 2001-NMCA-107, 118, 131 N.M. 405, 37 P.3d 122, overruled on

other grounds by Rio Grande Chapter of Sierra Club v. N.M. Mining Comm'’n, 2003-NMSC-

005, 116, 133 N.M. 97, 61 P.3d 806. A conflict existsif an ordinance “permits an act the
general law prohibits, or prohibits an act the general law permits.” Id. (interna quotation marks
and citation omitted).

Under the foregoing analysis, municipal power to regulate minimum wage ratesis
“expresdy denied” by the New Mexico Minimum Wage Act. First, the language of the Actis

tantamount to an explicit denial of municipal authority. Cf. Las Cruces TV Cable. The statute

expressly leaves unaffected all existing minimum wage regulation that exceeds its requirements —
i.e., “[a]lny standards relaing to minimum wage . . . in effect at the date of the passage of this act
... which are more favorabl e to employees than those applicable to such employees under this

act.” NMSA 1978, § 50-4-29 (1955); see alsoid. § 50-4-19 (1955) (policy of statuteis “to



safeguard existing minimum wage . . . standards which are adequate to maintain the . . . generdl
well-being of workers’). But the statute provides no similar exemption for subsequently adopted
local regulation, indicating an intent to preclude further local variance from its uniform terms.

See Westgate Families v. County Clerk, 100 N.M. 146, 148, 667 P.2d 453, 455 (1983) (holding

that Zoning Enabling Act, ageneral statute specifically authorizing zoning by vote of county
commission, “[t]herefore. . . expressly denies an exercise of zoning power by referendum . . . .
[The] County is precluded by the Act from claiming the power to zone by referendum because
the Act expressly provides for zoning by representative bodies.”).

Second, the terms of the Minimum Wage Act preempt municipal regulation. Cf. Casuse

v. City of Gallup. The statutory language is comprehensive and demonstrates alegidative intent

to preempt the field — both with respect to the scope of coverage and with regard to the policy
determination involved in establishing a minimum wage rate that is adequate to protect workers
without unduly burdening employers or retarding economic growth. See NMSA 1978, § 50-4-19
(1955) (policy of act is“to establish minimum wage . . . dandards for all workers a levels
consistent with their health, efficiency and general well-being’; existing standards that are
superceded by statute, seeid. § 50-4-29, are those that “do not provide adequate standards of
living” for workers). The Act aso provides broadly for enforcement of its requi rements through

governmental action and private remedies. Seeid. 8 50-4-26 (1967). Cf. ACLU v. City of

Albugquerque, 1999-NM SC-044, 111 13-14, 128 N.M. 315, 992 P.2d 866 (city’s youth curfew
ordinance was preempted by Delinquency Act, which “comprehensively addresses behavior by

children which could be described as criminal if not for the offender’ s age”).



Finally, an ordinance like the City’s conflicts with the Minimum Wage Act. The
ordinance “forbids a hiring at awage which the state law permits and so prohibits what the state

law alows.” Wholesale Laundry Bd. of Trade, Inc. v. City of New York, 234 N.Y .S.2d 862, 865

(App. Div. 1962), aff’d, 189 N.E.2d 623 (N.Y. 1963). Cf. Gould v. Senta Fe County. For this

reason also, the Minimum Wage Act preempts and expressly denies the authority daimed by the
City.

2. The Minimum Wage Act Is a “General Law” that Can Limit the
Powers of Home Rule Municipalities.

Under article X, 8§ 6(D) of the Constitution, municipa authority can belimited by a
“general law.” To qualify asageneral law, astatute first of all must apply generally throughout

the state. See Casusev. City of Gallup, 106 N.M. at 572, 746 P.2d at 1104. But “[€]venif a

statute applies to al municipalities throughout the state, it is not necessarily ageneral law.” State

ex rel. Haynesv. Bonem, 114 N.M. at 632, 845 P.2d at 155. “In order for a statute to override an

enactment of a home rule municipality, the statute must relate to a matter of statewide concern.”
Id. A statute, although “generd in form,” cannot limit acity’s power to legislate on “purely local

affairs” Apodacav. Wilson, 86 N.M. at 522, 525 P.2d at 882 (internal quotation marks and

citation omitted); see also State ex rel. Haynes, 114 N.M. at 632, 845 P.2d at 155 (contrasting

general law with “*local’ or ‘municipal’ law™).

The Supreme Court has avoided propounding a specific test for distinguishing between
general laws of statewide concern that can limit municipa powers, on the one hand, and
ordinances that may permissibly regulate in the area of local or municipal affars, on the other.

Seeid. Indifferentiating general from local regulations, the Court has at times considered



whether the subject matter of the regulation is“amatter of general . . . concern,” Las Cruces TV

Cable, 103 N.M. at 351, 707 P.2d at 1161, whether the regulation “affects all, most, or many of
the inhabitants of the state.. . . or . . . only theinhabitants of the municipality,” State ex rel.

Haynes 114 N.M. a 633, 845 P.2d at 156; see also Cottrell v. Santillanes, 120 N.M. 367, 369,

901 P.2d 785, 787 (Ct. App. 1995) (“general law with important state-wide ramifications’ could
not be abrogated by municipal charter), and whether there exists “an interest in maintaining a

uniform system” throughout the state, Chapman v. Luna, 101 N.M. a 62, 678 P.2d at 690; see

also ACLU v. City of Albuguerque, 1999-NM SC-044, 7 13.

These varied formulations in essence pose for judicial resolution a single, basic question:
|'s the subject at issue one which, under an appropriate division of power between state and local
governments, may be left for regulation by individual localities as they seefit, or is the subject
one affecting interests or individuals beyond a single locality, which should be regulated on a

uniform basis in the interest of the state as awhole? Minimum wage regulations fall into the

*An older test employed by the Court asks whether an activity undertaken by acity “is
proprietary or [is] governmental in character.” City of Albuguerquev. N.M. State Corp.
Comm’'n, 93 N.M. 719, 722, 605 P.2d 227, 230 (1979). Proprietary functions are “locally
l[imited” and within the city’s home rule power. 1d. at 721-22, 605 P.2d at 229-30. The
provisions of the Santa Fe minimum wage ordinance prescribing wage rates for City employees
and on City projects could farly be characterized as proprietary and arguably may be valid under
thistest. Seeid. at 722, 605 P.2d at 230. Regulating wage rates to be paid by private employers
operating within the City’ sjurisdiction, however, is plainly agovernmental function. Seeid.
Under this test, therefore, the City lacks the authority to supplant a statewide law and impose its
own minimum wage requirements.

>See Vanlandingham, supra, at 32 (“1n acomplex urban civilization, substantive
governmental functions which can be deemed purely state or purely municipal arerare. The
greatest opportunity for municipal exercise of home rule powersliesin the gray areawherein
such functions mix. The future viability of homerule. . . depends upon the willingness and
ability of thejudiciary to extract from this area such powers as are gppropriate for municipal
exercise.”).

10



latter category. The state Minimum Wage Act therefore constitutes a general law which
precludes the City' s attempted loca regulation of the subject.®

Thisis so because minimum wage regul ations have economic consequences that are not
confined to a particular locality. Most basically, a mandatory minimum wage imposes costs that

may affect the viability of the employer’s business. Cf. City of Albuquerquev. N.M. Pub. Serv.

Comm’'n, 115 N.M. 521, 530, 854 P.2d 348, 357 (1993) (rate regulation “inevitably affects the
financial health” of a utility). A businessthat curtails or ceases operation due to financial
pressures will, to that extent, no longer provide tax revenue to the state. Furthermore,
nonuniform regulation of minimum wage rates creates undesi rable economic dislocations and
inefficiencies. Nonuniform minimum wages drive employees to localities with higher minimum
wage rates and consumers to locdities where rates are lower. If abusiness operates in more than
one location in the gate, a high minimum wagein one locality may force the business to raise
pricesin another with no offsetting increasein the wages paid there. Cf. id. (explaining how
utility rate regulation by one municipality “can affect rates to other municipalitiesin the state”).
A business operating in multiple locations will suffer from inefficiencies in the form of
additional costs. See Schwartz, supra, at 749 (“When . . . every city hasits own requirements as
to how a certain business should be conducted, every businessman is required to undergo the
expense of finding out the contents of each city’s requirements. . . and of adjusting his business
operations in order to comply withthem . ...”). Additionally, businesses contemplating entry

into the state may choose to go elsewhere if a nonuniform regulatory environment will require

®Seeid. at 15 (“Home rule cities can be neither permitted to enact ordinances having
substantial impact on citizens living beyond their territorial borders, nor allowed to enact
ordinances on matters requiring uniform state regulation.”) (footnotes omitted).
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them to incur such costs. The gate as awhole will suffer if economic development is
discouraged by inconsistent minimum wage regulations a the locd level .’

It isadso true, of course, that regulating minimum wages can have beneficial effects. This
brief does not purport to present a detailed economic andysis of the potential burdens and
benefits of minimum wage regulation. The point, smply, is that the state legislature is the proper
body to consider these complex issues and to decide, as a matter of public policy, on aregulatory
scheme that appropriately balances the interests of workers, employers, and the overall economy
of the state.® That iswhat the legislature did in adopting the Minimum Wage Act. Moreover, the
legislature has continued to update the wage standards established by the Act to keep pace with
economic conditions. See NMSA 1978, § 50-4-22 (2003) compiler’s note. A sngle
municipality cannot be permitted to impose its parochial views, no matter how well intentioned,
on a subject that has such awide-ranging impact.

In the Minimum Wage Act, the New Mexico Legislature adopted ageneral law which
precludes legislation on the same subject by home rule municipalities both through its explicit
terms and by prescribing, as a matter of public policy, a uniform minimum wage which, in the

face of competing interests, the legislature deemed appropriate and adequate to protect the

'Cf. New Orleans Campaign for a Living Wage v. City of New Orleans, 825 So. 2d 1098,
1106 (La. 2002) (legidature could properly concludethat need for statewide uniformity in
minimum wage regulation justified statute prohibiting local governments from prescribing
minimum wages).

8See Sandal ow, supra, at 665-66 (one basis for invalidating municipd legislaionis“not .
.. that the municipality has no interest or insufficient interest to regulate the matter, but . . . that
the legislature has determined that the state has a greater interest or that it is a more gppropriae
forum than the city council for resolving the problems dealt with by the regulation”) (footnote
omitted).
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interests of workers throughout the state. The City' slawmakers apparently believed that
minimum wage standards should vary across the state to take account of local conditions.
However, that is not the scheme the legislature adopted, and “[a]ny changes in the application or

reach of the statute are matters to be addressed by” that body. City of Rio Rancho v. Young, 119

N.M. at 327, 889 P.2d at 1249. “Local governments. . . cannot use their police power . . . or

their home rule power to frustrate or violate established public policy.” City of Albuguerugev.

N.M. Pub. Regulation Comm'’ n, 2003-NMSC-028, 1 7, 134 N.M. 472, 79 P.3d 297. Because the

Minimum Wage Act forecloses regulation of minimum wages by home rule municipdities, the
district court’s ruling upholding the Santa Fe ordinance should be reversed.

B. A Municipal Ordinance Directly Establishing Minimum Wage Rates for

Private Employment Constitutes an Impermissible “Private Law Governing
Civil Relationships” that Is Not “Incident to the Exercise of an Independent
Municipal Power.”

In addition to providing that municipal home rule power can be constrained through the
legidlative adoption of general law, the New Mexico Constitution expressly excludes from its
grant of home rule power to municipalities “the power to enact private or civil laws governing
civil relationships except as incident to the exercise of an independent municipal power.” N.M.
Const. art. X, 8 6(D). This additional restriction on home rule power, as much as the adoption of
the Minimum Wage Act, prevents New Mexico home rule municipalities from adopting
ordinances directly regulating minimum wage rates in private employment.

The relationship of employer and employeeis, in legal terms, acivil relationship. See

Jelso v. World Balloon Corp., 97 N.M. 164, 171, 637 P.2d 846, 853 (Ct. App. 1981)

(employment relationship “depends upon a contract”); Dominguez v. Cruz, 95 N.M. 1, 2, 617
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P.2d 1322, 1323 (Ct. App. 1980) (treating oral contract astype of civil relationship). And alaw
regulating the minimum wages to be paid by a non-governmental employer is aprivate law
governing such arelationship. See Black’ sLaw Dictionary 1234, 1267 (8th ed. 2004) (defining a
private law as one which “deal[s] with private persons and their property and relationships,” as
opposed to a public law which concerns “the relaions between private individuals and the
government, and with the structure and operation of the government itself”). See also p. 4, supra
(noting that Santa Fe ordinance creates private right of action to enforce its minimum wage
requirements). Municipal authority to regulate in this area therefore depends on whether the
municipality’s action is “incident to the exercise of an independent municipal power.”

The City contendsthat its power to adopt a minimum wage ordinance stems from its
“general welfare and police powers’ to “promote the general welfare, health, safety and
prosperity of SantaFe.” SFCC 88§ 28-1.2(D), 28-1.3. If thisistheonly justification a city hasto
advance in order to avoid the constitutional limitation on adopting private laws governing civil
relationships, then the limitation has been deprived of all force; unless city lawmakers are
obsessed with governing merely for the sake of governance, any regulation they adopt will have
asitsjustification the general welfare of the community. “[P]ermitting municipalities to regulate
any purely private legal relationships which in some manner arerelated to an area of traditional
municipal concern . . . would throw open the flood-gates. It would be a singularly unimaginative
municipal attorney who was unable to find a connection between some traditional municipal
power and almost any private law which the council desired to enact.” Sandaow, supra, at 676.

Cf. Woodson v. Phillips Petroleum Co., 102 N.M. 333, 335, 695 P.2d 483, 485 (1985) (rejecting

construction under which statutory exemption “would apply in a@most every case, and . . . would
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swallow therule”); Largov. A.T. & SF. Ry. Co., 2002-NMCA-021, 130, 131 N.M. 621, 41

P.3d 347 (broad interpretation of preemption exemption would frugtrate goal of uniformity in
regulation).

The extent of municipal power to enact private laws governing civil relationships should
be construed in away that gives effect to al the pertinent constitutional language. Cf. Las

Cruces TV Cable, 103 N.M. a 349, 707 P.2d at 1159 (construing constitutiond provision“as a

whol€e” and “in its entirety”). Municipalities may make such laws when doing so isincidental to
the exercise of some municipal power other than the power to enact private law. See American
Municipal Ass'n, supra, 8 6 cmt. 5 at 19 (cities should be able “to enact private law only as an
incident to the exercise of some independent municipal power”) (emphass added); see aso
Sandalow, supra, at 676-77. Such a construction avoids a result that would be highly
undesirable. “Few would want a system under which the law of contracts and of property varied
from city to city.” American Municipal Ass'n, supra, 8§ 6 cmt. 5, at 19. “The complexities
created by 51 different law-making jurisdictions in what has become asingle economic and
social community are manageable; if each of the thousands of citiesand villages entitled to
exercise home rule powers were thereby empowered to adjust contract, property, and the host of
other legal relationships between private individuals, chaos would ensue.” Sandalow, supra, at
678-79 (footnote omitted).

Under this interpretation a city might, for example, “as an incident of Sunday closing
legidlation, declare retail sales contracts entered into on Sunday unenforceable; it could not,
however, legislate only with respect to the contracts.” 1d. at 677. And, in a state where violation

of amunicipal ordinance constitutes negligence per se, an ordinance could establish the standard
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of care under state tort law. See, e.q., Zamorav. J. Korber & Co., 59 N.M. 33, 278 P.2d 569

(1954). “Thelocal unit,” however, “is not directly enacting tort law.” Fordham, supra, at 97.°
An ordinance prescribing minimum wages in private employment, such as the City
ordinance at issuein this appeal, is adirect, rather than an incidenta, regulation of private

employment relationships. Cf. Marshal House, Inc. v. Rent Review & Grievance Bd., 260

N.E.2d 200, 204 n.4 (Mass. 1970) (rent control regulation exceeded local government’s powers;
“The problem . . . arises. . . because whatever policy the town has attempted to carry out is. . . to
be executed by the direct regulation of the civil relationship between landlord and tenant.”).
Instead of being an indirect consequence of some other municipal power, the regulation
accomplished by the City’ s minimum wage ordinance is both the specific purpose and the direct
result of the very power the City asserts to achieve it — the power to enact private laws governing
wages in the civil relationship of employment. The power to impose such adirect regulation of a
private civil relationship has been withheld from the City, and from all home rule municipalities,

by the New Mexico Constitution. Cf. New Orleans Campaign for aLiving Wage v. City of New

Orleans, 825 So. 2d at 1111-20 (Weimer, J., concurring). Thetrial court’s ruling upholding the

City’ s ordinance should thus be reversed.

9See also Student Comment, Municipal Home Rule Power: Impact on Private Legal
Relationships, 56 lowa L. Rev. 631, 633 (1971) (“ Although the area of privatelaw is generally
considered a matter of statewide concern and thus not within the scope of power of ahome rule
municipdity, the enactment of private law by home rule municipdities has been considered valid
in various situations. In most cases, those ordinances held vdid have involved only an indirect
and often unintended impact on private legal rdationships, rather than a direct enactment of
purely private law.”).
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Conclusion
“Home rule does not mean, and has never been intended to mean, complete local
autonomy within the state, because home rule cities must dways remain integra parts of state
government and must assume, like non-home rule cities, responsibility for enforcement of state

law.” Kenneth E. Vanlandingham, Municipal Home Rule in the United States, 10 Wm. & Mary

L. Rev. 269, 280 (1968). In New Mexico, that responsibility includes observing state
constitutiona limitations on the exercise of home rule power where local authority isdenied by a
general law or where amunicipaity seeks to assert regulatory control over privatecivil
relationships. These limitations preclude direct municipal regulation of minimum wagesin
private employment. Consequently, the Santa Fe minimum wage ordinance exceeds the City’s
home rule powers. This Court should hold the ordinance invalid and should reverse the district
court’s decision to the contrary.
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